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{d) to advise on eligibility rules regarding compensation for claims.
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to publish the Panel’s report in the Ontario Gazette and solicit comments from interested
parties. After considering the submissions the WCB Board of Directors decide if the Panel's
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To assist with its work the Panel has a small staff of researchers, analysts and support peo-
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science, medicine and law, as well as input from the parties of interest.
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Introduction

of the Industrial Disease Standards

Panel has been to investigate possible
industrial diseases, determine whether
there is a probable work connection to these
diseases, and provide advice to the Work-
ers’ Compensation Board on entitlement to
compensation benefits for such diseases.

Since its inception, the primary function

Historically and currently, causation proves
the major stumbling block to establishing
entitlement for industrial diseases. Many
diseases occur in the general population as
well as in specific work groups. What por-
tion, if any, of certain diseases is attribut-
able to work exposures and what portion
can be linked to hereditary, environmental,
or just unknown sources? How much and
what kind of evidence is required to make a
link to the workplace conditions?

In numerous cases, there is no current sci-
entific knowledge sufficient to allow one to
determine how to apportion causality be-
tween work exposure and lifestyle choices.
Furthermore, there is no available mecha-
nism in the current workers’ compensation
system to limit responsibility to that portion
of the disease which is work-related. There
is also no mechanism to apportion to society
in general its liability resulting from com-
pensation for diseases.

The difficulties have caused experts such as
Professors Weiler and Ison to address the

question of universal insurance. Employer
groups, workers’ representatives and medi-
cal practitioners have all raised this issue.

While it is not the intention of this Panel to
conduct an investigation into the subject of
universal insurance, the Panel is well situ-
ated to provide the parties of interest with a
public forum in which to express and com-
pare views. Therefore, the Panel has cho-
sen to facilitate dialogue among affected
parties. Invitations were extended to em-
ployer and worker groups as well as to
medical practitioners in the field of indus-
trial disease, to submit a three-four page pa-
per expressing the views of that particular
group or individual on the subject of univer-
sal insurance.

The Panel has not edited any of these pa-
pers, nor does it have an opinion of its own
on the need for, or appropriateness of uni-
versal insurance. Rather, it is hoped that
sharing perspectives and ideas may foster a
useful dialogue amongst the parties this is-
sue affects. In this regard, it is interesting to
note that while perspectives certainly vary
in the papers submitted, there are certain
principles that are also shared.

The Panel wishes to thank those who gave
their time and thought to this issue. We
hope it may provide the focus for future, on-
going discussion.
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Some Thoughts on Universal Disability Insurance

by Kari{ Crevar

about Universal Disability Insurance. No

particular focus was suggested, so I de-
cided to write about the things that Univer-
sal Disability Insurance will not do merely
- by removing the issue of causation from de-
termining whether someone gets compensa-
tion. It is important that the injured worker
movement understand exactly what prob-
lems a system of Universal Disability Insur-
ance (UDI) is meant to address, and what
problems it will not address by itself, so that
the movement is prepared to continue advo-
cating for injured workers if and when these
problems continue with UDIL. The biggest
problems with the current Workers’ Com-
pensation system are around the compensa-
tion of the long term disabled worker,
vocational rehabilitation and the related is-
sue of job security for injured workers.
Merely removing the issue of causation will
not address these problems. Furthermore,
while UDI will solve the problem of compen-
sating people for industrial disease, unless
great care is taken, the issue of funding the
system for these diseases will become a
problem.

Ihave been asked to write something

One of the biggest difficulties that injured
workers face with the Workers’ Compensa-
tion system is the level of benefits that are
given to people with permanent disabilities.
Injured workers with permanent disabilities
are seriously undercompensated both under
the current FEL/NEL system and the pre-
bill 162 pension system.

Under the old pension system, only the most
serious injuries tended to attract high pen-
sions; bilateral blindness would atiract a
100% pension and limb amputations also
attracted very high percentage pensions.
However for the bulk of the disabilities that
injured workers tended to get, the pension

awards were totally inadequate. People with
low back disabilities would get a pension
based on a 30% benchmark for a totally im-
mobile low back. Knee disabilities would be
compensated based on a 25% reference for
a totally immobile knee. Simnilarly the maxi-
mun elbow award was 20% and the maxi-
mum wrist award would be 12.5%.! People
with moderate psychotraumatic disabilities
would receive between 15% and 25%.2

For many permanently disabled injured
workers, these injuries were career ending.
This was especially true amongst workers
who were either unskilled, uneducated,
older or immigrant workers. These workers
would face poverty because their permanent
disability awards did not reflect the workers
long term loss of earnings.

Bill 162 has made this bad situation worse.
Payments to workers who are permanently
disabied are now based on what the Board
estimated that injured workers future loss
of earnings to be. This permits the Board to
deem a worker to be earning money from
employment that the worker does not have;
if after one year of searching for empioy-
ment, that worker still remains unemployed,
then the worker is faced with the prospect
of living off of a totally inadequate Future
Economic Loss award.

The creation of a UDI system will not do
anything to solve these problems. A UDI
system that compensates workers with
long term or permanent disabilities in the
way that the Workers’ Compensation Act
has historically compensated permanently

1 All percentages come from the WCB's Operational
Policy Manual Doc 05-03-03.

2 Workers' Compensation Board Operational Policy
Manual Doc 03-3-03.
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disabled injured workers will continue to
have these problems. Injured workers must
remain relentless in fighting for improved
benefits for the permanently disabled in-
jured workers and will, in all likelihood,
have to continue these struggles even after
UDI is enacted.

The second major problem with Workers’
Compensation is that its provisions of voca-
tional rehabilitation is deficient. Currently
the Workers’ Compensation Board employs
ill-trained caseworkers who are overworked
due to the fact that there are too few of
them. These factors impede the Board’s
ability to effectively rehabilitate an injured
worker so that that worker can be returned
to work.? More importantly, many of the
benefits that an injured worker can receive
depend on that worker actively co-operating
with the Vocational Rehabilitation that is
provided by the Board; this often reduces
vocational rehabilitation to being merely a
benefit control function.

Until we develop a commitment to training
people to provide effective services, voca-
tional rehabilitation will remain deficient,
1o matter what systemn is used to compen-
sate an injured worker. Furthermore any
UDI system that makes the receipt of certain
benefits depend on active co-operation with
Vocational Rehabilitation that is provided
by the universal disability insurer, voca-
tional rehabilitation will always risk becom-
ing solely a method of controlling disability
benefits,

Related to the issue of vocational rehabilita-
tion i the issue of job security for injured
worker. Currently an injured worker faces a

3 of. Report of the Chairman's Task Force on Service
Delivery and Vocational Rehabilitation, pp 3746

myriad of programs that provide some pro-
tection so that the worker actually has em-
ployment when the worker is able to return
to work. Unionized workers have the job
security provisions of the collective agree-
ments; unfortunately the majority of work-
ers are not unionized, and therefore do not
enjoy these protections. Other workers must
either use the limited Re-employment rights
contained in s. 54 of the Workers’ Compen-
sation Act, or the administratively inefficient
mechanisms contained in the Ontario Hu-
man Rights Code.

Neither of these are very effective in protect-
ing injured workers’ employment while they
are disabled, and consequently many in-
jured workers face unemployment if, and
when, they are ready to return to work.
Again, Universal Disability will not address
these merely by being a Universal Disability
Insurance scheme. Injured workers will
have to continue the struggle to maintain job
security.

One thing that a Universal Disability Insur-
ance system will do is that it will ensure that
workers who are disabled as a result of in-
dustrial diseases will get compensation
without having to prove the work-relatedness
of their condition. This fact, by itself, would
make a Universal Disability Insurance sys-
temn worth implementing. However, since
Universal Disability Insurance removes the
issue of causation from determining the is-
sue of compensation, we run the risk that
employers will not be forced to pay for the
disabilities that are caused by industrial
diseases, because the victims of industrial
diseases will no longer have to aggressively
pursue the issue of compensation in order to
get benefits.

In order to prevent this, any universal dis-
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ability system would have to incorporate
some form of research function that studies
issues around industrial diseases; this
would be similar to what the Industrial Dis-
ease Standards Panel does in the current
Workers’ Compensation system. Any uni-
versal disability scheme would have to con-
tain something similar to Schedules 3 & 4 of
the Workers' Compensation Act to deter-
mine which types of disease are funded by
which types of employers. To make this
work, the administrators of the scheme wilt
have to take seriously their responsibilities
for identifying industrial disease and sched-
uling them. If this is not done, employers
will continue to be able to shift the costs of
using dangerous materials to society.

In conclusion, the Ontario Network of In-
jured Workers Groups supports a compre-
hensive analysis of a Universal Disability
Insurance plan. A royal commission on

the subject may be the most appropriate
approach. We support the concept of UDI
for two main reasons. The first is the elimi-
nation of the cumbersome process of deter-
mining entitlement. The second is the
expanded coverage for Occupational
Disease.

While expressing support for UDI we must
also be cautious. Until those issues relating
to benefit levels, vocational rehabilitation
and the funding of the system are resolved,
we cannot fully endorse a system of Univer-
sal Disability Insurance.
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UDI—The Case for Building a System

by Gary Cwitco’

...the ultimate goal should in fact be to abolish the Workmen’s Compensation Board and
replace it with a scheme of universal insurance for accidental injury regardless of whether
or not the individual is a wage-earner and irrespective of fault.

There is a problem ...

would be very surprised, even aston-

ished to find someone, anyone, who sin-

cerely believes that this country’s current
patchwork system of programmes effec-
tively responds to the needs of people who
are affected by injury, illness and death.

Patchwork may be too kind—in a quilt at
least the patches are stitched together,
sometimes there is even a pattern. It would
be hard to discern a pattern in the existing
array of programmes. The current Cana-
dian system includes but is not limited to:
workers’ compensation, CPP/QPP death and
disability benefits, unemployment insurance
sickness benefits, employer provided sick-
ness and accident plans (including long
term disability), sickness or disability ben-
efits within private pension plans, private
individual disability insurance, henefits pro-
vided through automobile insurance, com-
pensation for the victims of crime, legal
awards provided by action through the
courts, plus when all else fails the social as-
sistance and welfare plans.

Each of these plans has its own rules, ben-
efit levels and systems of adjudication plus
its own administrative structures and costs.
To the extent that they are integrated, this
only serves to reduce the payments from
one plan of eligibility until a second can be
established.

With all of these programmes and opportu-
nities many people still do not have any

Floyd Laughren MPP, August 1980

meaningful, secure and rapid protection
from the economic effects of an injury or ill-
ness. Those who are supposed to be pro-
tected, all too often fall through the cracks.
Even when benefits are, in fact paid, the
level received by the injured party is often
inadequate. This is certainly the case in the
Workers’ Compensation system, the seg-
ment with which I am most familiar.

However it must be noted that even with its
many faults the WCB system provides better
benefits than any of the others.

While the WCB has historically been able to
respond quickly, even efficiently to the sim-
ple accidental trauma cases, there have al-
ways been problems around questions of
entitlement for more complex cases like soft
tissue injuries or occupational illnesses or
those cases in which the role of the work
place was less clear. Now, as result of a
number of factors, including economic re-
structuring with its more intense pressure
on employers to find ways to cut costs as
well as the increased use of experience rat-
ing systems, employers have taken a greater
interest in the compensation system. This in
turn, has limited the ability of the system to
respond expeditiously to the needs of in-
jured workers and their families.

Employers will often make their own judge-
ments about the type of benefits a worker

! The views expressed in this paper are those of the
author and do not necessarily represent the views of
the union.
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should receive and route claims to the sick-

ness plan rather than through the WCB. If a
dispute arises the worker is caught between
bureaucracies, an even more uncomfortabie
location than the proverbial rock and a hard
place. It is not that the officials in these pro-
grammes are evil people, rather the systems
set the rules and the tone for the relationship.

Workers who find their initial claim rejected
endure the fight, seemingly endless, through
the compensation bureaucracy as the ques-
tion of causation is adjudicated. At the same
time they may be dealing with or respond-
ing to the needs of a private insurance plan,
the Unemployment Insurance Commission
or the Canada Pension Plan.

Increasingly workers’ compensation cases
and appeals are adversarial contests be-
tween injured workers and employers or
employers and the Board—arguing about
the role which can be assigned to the work
or the workplace in the causation of an indi-
vidual condition.

n my experience even when workers win in
this system they often still lose. By the time
a decision is rendered, both the financial
and psychological costs of the battle have
extracted an enormous toll from these work-
ers which is added onto the effects of the
original injury. They have won the battle for
compensation but not the war. Their desire
to be a productive, working member of the
community too often has been taken from
them.

When they lose, more often than not, if their
disability is permanent, they are impover-
ished.

From the worker’s perspective, except for
the needs of the compensation system, the

question of causation is not relevant. What
the injured worker needs is income mainte-
nance, medical and in some cases voca-
tional rehabilitation and a process for an
appropriate re-integration into the work
force.

A worker who falls from a ladder in the
backyard and suffers a broken arm will
be just as disabled, have the same need
of income replacement and rehabilita-
tion as the worker who falls from a lad-
der at work and breaks the same limb.
The first worker legitimately wonders
why the location of the accident rather
than its effect, determines how she or
he will be treated and the level of ben-
efits, if any that will be received.

As New Zealand’s Woodhouse Commission
pointed out so succinetly in 1967: “...how a
claimant was injured does not change the
individual's needs or losses.”

The preceding discussion only summarizes,
in the most cursory way, the economic ques-
tions around the system. We still tend to
think of compensation in terms of the money
that is or is not paid out and forget that re-
habilitation and re-integration into the
workforce are the only long-term solutions
for disabled people. Too often, the so-called
rehabilitation programmes are little more
than benefit control plans directed at rush-
ing injured workers back into the workplace.
Additionally, when the injured worker can-
not return to the pre-injury employment, the
rehabilitation should offer more opportunity
for economic and intellectual challenge.

The result is a system that, even when it
functions as it was designed, doesn't meet
the societal goal of protecting those who are
the victims of illness or injury from eco-
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nomic and psychological ruin. It is a system
that cannot work and is in desperate need
of change, radical change, that will provide
the community with what is needed.

It is my view that a system of Universal Dis-
ability Insurance (UD]) is the needed change.

What is Universal Disability
Insurance?

While there is no complete plan ready to be
taken off the shelf and put into place tomor-
row, there are a number of fundamental
components to this type of plan. First the
plan would apply to everyone, employed or
not. Coverage would be mandatory and the
cause of the accident, injury or iliness would
be irrelevant for the receipt of benefits. The
system would be under public control and
access to the courts would be eliminated.?

There have been, among some in the labour
community, a number of long-standing criti-
cisms of UDI schemes which are separate
from the concerns that the employer com-
munity possesses.

The most often cited critique of UDI systerns
among my colleagues purports that the plan
would allow employers to evade their finan-
cial responsibilities to workers whose dis-
ability “arises out of and in the course of
employment.” This would supposedly occur
because in a universal system causation
would not be important in adjudicating any
individual case and the workplace role in
producing injury, iliness and death would
be hidden. Therefore, the argument contin-
ues, the costs of compensating workers

21 am indebted to the writings of Professor Terrence
G. Ison of Osgoode Hall Law School whose work on
UDI has had an important role in shaping my
thoughts on such a plan.

would be transferred to the public purse.

While [ support the intent of the argument,
that employers should collectively bear the
economic responsibility for compensating
the victims of the workplace, I do not believe
the current system achieves that end in any
way.

The under-compensation plan...

Whether we look at the case of a perma-
nently disabled worker who can't find a job
and who has benefits frozen at pre-accident
wages or a miner with cancer and a social
service worker suffering depression both of
whom can't get benefits—we see situations
in which people do not receive adequate
compensation. The costs associated with
these disabilities have been externalized by
employers and are currently borne by soci-
ety at large. While there might be some de-
bate from employers regarding the under-
compensation of injuries due to accidents,
there is no similar debate about the lack of
an adequate response to compensating
work-related illnesses and who in fact, bears
the costs resulting from those ilinesses.

Some years ago the U.S. National Institute of
QOccupational Safety and Health (NIOSH) es-
timated that as much as 40% of all cancer
was linked to the workplace. Other, more
conservative estimates have placed the
workplace contribution to overall cancer lev-
els as low as 4%. Whatever the real contri-
bution is, the actual number of cases
accepted, demonstrates a significant under-
compensation of occupational cancer.

If the lower estimate is used as a benchmark,
then in 1990 the benefits Ontario’s WCB

paid in the 56 accepted cancer cases amount
to one in thirteen of potentially eligible cases.
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A study by epidemiologist Peter Barth
among insulation workers with asbestos-
related diseases showed that only 47% had
actually applied for benefits from the com-
pensation systemm.

Contrary to the popular belief the costs
associated with these disabilities are
not borne by employers through pay-
ment to the WCB. They are carried by
the workers and their families and so-
ciety in general.

Another critique suggests that a universal
system would reduce or remove the incen-
tive for employers to deal with hazards in
the workplace because the cost of payments
to a UDI plan would simply become “a cost
of doing business.” This is essentially the
same argument that is used to support ex-
perience rating systerns and assessment

rates based on risk. That is, high compensa-

tion payments lead to more emphasis and
expenditures on prevention plans.

There is no evidence that such a link exdsts.
Experience rating and risk-based assess-
ment rates encourage employers to hide ac-
cidents or minimize their impact through
phony modified work programmes, more
than they encourage changes in the condi-
tions of work. The consequence they are
trying to avoid is the payment to the Board
not the injury to the worker. If we want to
establish systems that will encourage the
more effective elimination or control of haz-
ards, then we must concentrate our preven-
tion efforts on plans that focus on what we
want the employer 10 do rather than on the
consequence of ineffective prevention meth-
ods. [ndeed, in the current employer-led
discussion (hysterical attack} on the costs of
the Ontario compensation system there is a

deafening silence on the topic of prevention.

The emphasis of these discussions is on cut-
ting employer costs by attacking the so-
called abuse of the system, reducing beneflts
levels, introducing co-payment schemes or
eliminating eligible disabilities from the
compensation system.

If, however, the analysis is faulty and there
is a meaningful economic link between cau-
sation and prevention, that relationship can
only be effective in a universal system where
employers pay the full cost of all workers’
ilinesses and injuries because, as noted
above, the compensation system is incapa-
ble of recognizing the full range of work’s
impact on health.

A political case for prevention...

It is possible that the absence of groups of
injured workers struggling for compensation
could reduce the political pressure on unions,
employers and governments to clean up the
workplace. This has always been a problem
with occupational illness because the victims
have been invisible. Without the ongoing
mobilization of injured workers for compen-
sation and rehabilitation it might he easier
to forget the victims or to see them as part
of the social cost of producing goods and ser-
vices. This problem can, however, be avoided.

A universal system could play a crucial role
in assisting prevention and keeping the ob-
jective of eliminating the causes of injuries
and illnesses on the political front burner.
This would be accomplished by making cer-
tain the work-relatedness of injuries and ill-
nesses is not ignored. The system must
include a research unit that through the col-
lection of statistical information will for the
first time develop aggregate epidemiological
data that would define the workplace role in
the causation of specific conditions. This in-
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